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Portugal

Introduction 

Nowadays, arbitration as a dispute resolution method has become a true success in Portugal 

and has been increasingly used in both international and domestic disputes, involving both 

private and public law. 

The Portuguese Voluntary Arbitration Law (VAL) is regulated in the Annex to Law no. 

63/2011, of December, which is based on the Model Law on International Commercial 

Arbitration, UNCITRAL / UNCITRAL of 1985, remodelled in 2006, which entered into 

force in March 2012. 

This arbitration law aimed to introduce a more modern arbitration regime and promote 

Portugal as a seat for international arbitrations, and also tried to reconcile – whenever it saw 

usefulness in this – the solutions already tested in the application of Law no. 31/86, with the 

guidelines and inspirations in several national laws regulating arbitration that have been 

approved in the last 15 years in other countries.  

The Law is characterised by the following fundamental points: 

it is characterised by the autonomy of the arbitration process (as stated in the •

UNCITRAL Model Law); 

as advocated by UNCITRAL, formal validity of the arbitration agreement is required •

in order to give greater flexibility to compliance with the written form requirement; and 

VAL also confers jurisdiction on state courts to rule on the competence of arbitral •

tribunals only where the arbitration agreement is manifestly null and void, inoperative 

or incapable of being performed. 

Portugal also joined the New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards of 1958 (“CNI 1958”) on 16 January 1995.  However, it is in force 

in the Portuguese legal system with an express reservation of reciprocity (but not with the 

commercial reserve), which means that it applies only in relation to arbitration decisions 

rendered in states that are also party to this Convention.  The grounds for the refusal of 

recognition and for the annulment of arbitral awards are, in the Portuguese law, broadly in 

line with the grounds for refusal of recognition laid down in CNI 1958. 

Regarding the international arbitration legal regime, this is regulated by Chapter IX of the 

VAL.  According to Article 49, international arbitration is a private and voluntary means of 

resolving a dispute, with a contractual nature or not, where the interests of international trade 

are at stake. 

Thus, the VAL states, in Article 49 no. 2, that the same internal rules are applicable to 

international arbitration, mutatis mutandis. 
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The VAL also integrates the general arbitration regime and must be applied to all arbitral 

proceedings, including the necessary arbitration and certain special arbitrations, unless a 

special law expressly determines otherwise.  Only those special laws may punctually or 

generically derogate from the application of the PAL or by establishing a procedural regime 

different from that provided for therein. 

The most prominent commercial arbitration institution in Portugal is the Arbitration Centre 

of the Portuguese Chamber of Commerce and Industry, whose rules entered into force in 

March 2014 and reflect both the changes introduced by the PAL and international best 

practice.  The Centre may act as an appointing authority, if agreed between the parties in the 

arbitration agreement. 

There are no international arbitration bodies based in Portugal, although the ICC has a 

national committee in Portugal, which assists the Court in the appointment of Portuguese 

arbitrations. 

Arbitration agreement 

The first chapter of the VAL is dedicated to the arbitration agreement. 

Any litigation concerning patrimonial interests may be submitted by the parties, through an 

arbitration agreement, to the decision of arbitrators, unless the same litigation is subject 

exclusively to the courts of the State (e.g., criminal and insolvency disputes) or to 

compulsory arbitration (e.g., certain labour disputes and disputes regarding the introduction 

of generic drugs in the market), according to the Article 1. 

As determined by Article 1, no. 3 of the VAL, the arbitration agreement may have as its 

subject matter a present dispute, even if it concerns a State court (arbitration agreement), or 

any litigation arising out of a contractual or non-contractual legal relationship (arbitration 

clause). 

The State and other public law bodies can also celebrate arbitration conventions if such 

agreements have the object of private law disputes and since they are authorised by law. 

In order to be valid and effective, those agreements must comply with several requirements.  

In fact, the arbitration agreement must be in written form, and this requirement is fulfilled 

when it appears in a document signed by the parties, an exchange of letters, telegrams, fax 

or other means of communication. 

It is considered that the arbitration agreement meets the requirement in written form when 

it appears in electronic, magnetic, optical, or other type of support, offering the same 

guarantees of reliability, intelligibility and conservation. 

Also referred to as an arbitration agreement is the reference made to a contract containing 

an arbitration clause, provided that such contract complies with the written form and the 

remission is made in such a way as to make that clause an integral part, thereof, of the 

contractual clauses. 

One of the main requirements of the arbitration agreement is the determination of the subject-

matter of the dispute, and specifying the legal relationship underlying the disputes from 

which they may emerge. 

In fact, the arbitration clause shall include a detailed statement of the dispute in order to 

ensure that no matter submitted to arbitration is excluded, since the arbitral court may only 

know of the issues contained therein. 

According to Article 3 of the VAL, any arbitration clause that does not fulfil the requirements 

N-Advogados & CM Advogados Portugal

GLI – International Arbitration 2019, Fifth Edition www.globallegalinsights.com317



stated in Articles 1 and 2 of the VAL is void. 

Article 4 of the VAL, for its part, provides that the arbitration agreement may be modified, 

revoked and expiry: 

Modification: it may be modified by the parties until the acceptance of the first arbitrator, •

or with the agreement of all the arbitrators, until the delivery of the arbitral award. 

Revocation: can be revoked until the delivery of the arbitration award. •

Expiry: the death or extinction of the parties does not terminate the arbitration agreement •

nor extinguish the arbitration. 

Regarding the competence of the arbitral tribunal, Article 18 refers that this tribunal may 

decide on its own jurisdiction, even if for that purpose, it becomes necessary to assess the 

existence, validity or effectiveness of the arbitration agreement – see Article 18/1 of the 

VAL. 

This legal provision gives a letter of law to the fundamental principle of arbitration, the 

principle of competence-competence: the arbitral tribunal has full competence to solve all 

questions raised in the arbitral proceedings relating to it, whether of a substantive nature 

relating to the merits of the case, or a procedural nature.  The principle of competence-

jurisdiction enshrines the autonomy of the arbitral tribunal in relation to the jurisdiction of 

the state courts. 

Arbitration procedure 

The parties are free to agree on the procedural rules, including those with respect to the 

commencement of the arbitration (e.g., by adopting institutional rules that provide for a 

different procedure).  

According to Article 33 of the VAL, the arbitration procedure begins when the defendant 

receives the submission request of that dispute – this will happen if nothing is stipulated in 

the Agreement of the parties.  Usually, the arbitration dispute request is known as “notice to 

arbitration”.  The Law does not provide for the minimum contents of that request. 

This will happen even before the constitution of the arbitral tribunal, outside the jurisdiction 

of that court.  Within the time limits determined by arbitral tribunal or stipulated by the 

parties, the claimant submits his petition, expressing his request and the facts on which it is 

based.  On the other hand, the defendant presents his complaint, explaining his position in 

relation to the plaintiff’s petition. 

With the application and the objection, the claimant and defendant, respectively, may join 

documents which they deem relevant, and mention in the written pieces other documents or 

other evidence that may emerge. 

The arbitral tribunal may admit, or not, any means of proof, and it has the power to deliberate 

the value of the evidence. 

The defendant may file a counterclaim if the object is covered by the arbitration agreement. 

Even though the Law is silent on this exact point, the truth is that the arbitration notification 

should contain the following elements: 

parties’ names; •

summary description of the dispute; •

clear formulation of the intention to submit the dispute to arbitration; •

arbitration agreement identification; •
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number of arbitrators to be constituted by the arbitral tribunal; •

identification of the arbitrator that should intervene as sole arbitrator, if the Claimant •

has expressed such wish; 

identification of the referee of the appointing party; and •

place of arbitration. •

Regarding the place of arbitration, the Portuguese Arbitration Law also gives wide discretion 

to the parties, according to Article 31.  In the absence of the parties’ agreement, the arbitral 

tribunal sets the location, taking into account the circumstances of the case and the 

convenience of the parties.  The arbitral tribunal also can – if the parties have not agreed 

anything to the contrary – gather in certain locations that it deems convenient. 

With respect to disclosure in the arbitral process, the Portuguese jurisdiction considers the 

IBA guidelines, also known as “soft law”, which address legal loopholes between the 

different jurisdictions and the way the courts operate.  Those orientations provide to the 

arbitrators a relative strength to admit, or reject, the means of evidence and its suitability to 

which case.  

Such guideline is also stated in the second part of Article 19, no. 2 of the UNCITRAL Model 

Law – and, by its influence, Article 30, no. 4 of the VAL which, however, as was clear from 

the preparatory work, should be considered non-imperative. 

In relation to the other matters regulated in this article, the hierarchy of norms is the 

following: 

contractual freedom of the parties; •

fundamental principles of the process and other mandatory rules established by law; •

and 

the arbitral powers of the arbitral tribunal in matters of procedure. •

The Portuguese Legislator took into consideration, in the VAL’s preparation, the guidelines 

of all major international arbitration institutions, for their efficiency, flexibility, antiquity 

and neutrality to all parties involved in resolving a dispute under its auspices.   

The Portuguese Arbitration Law also took into consideration the combination of the best 

civil law features and the equity of the common law system, in its several legal provisions; 

for example, in the case of third parties’ intervention, stated in Article 36 of the VAL. 

Arbitrators have a legal duty to be independent and impartial and are also subject to the rules 

of suspicion and impediment that apply to judges.  

Furthermore, the arbitration procedure is confidential and that duty shall also apply to all 

the arbitrators, parties and the arbitration institutions involved, according to Article 30 no. 

5 of the VAL.  This duty shall also apply at all pre-procedural stages, in the course of the 

proceedings and after the proceedings have been completed, and shall relate to the whole 

content of the arbitration proceedings. 

Arbitrators 

The parties are free to choose the number of arbitrators, through the arbitration agreement 

or subsequent written document signed by the parties, according to Article 10 no. 1 of the 

VAL.   

Nevertheless, if the arbitration tribunal is to be constituted by a single arbitrator and there is 

no agreement between the parties on such designation, such arbitrator is appointed by the 
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state court at the request of either party – Article 10 no. 2 of the VAL.  If the arbitral tribunal 

is to be composed by three or more arbitrators, each party chooses an equal number of 

arbitrators and those arbitrators choose the presiding arbitrator – Article 10 no. 3 of the VAL.  

No-one may be forced to act as arbitrator until the full acceptance of that nomination.  

In accordance with Article 12 of the VAL, if the arbitrator accepts the nomination, only the 

excuse based on a supervening case that prevents the arbitrator from performing such 

function is legitimate. 

Each appointed arbitrator shall, within 15 days of the notification of his designation, declare 

in writing the acceptance of the charge to the party appointing him (unless otherwise agreed 

by the parties).  If, within this period, nothing is declared, the non-acceptance of the order 

by the arbitrator shall be understood. 

Anyone who is invited to serve as an arbitrator must disclose all circumstances that may 

give rise to doubts as to his impartiality and independence – Article 13 of the VAL.  

It should also be pointed that if an arbitrator who has accepted the charge, unjustifiably 

excuses himself from the exercise of his function, he is liable for damages caused – Article 

12 no. 6 of the VAL. 

This last question also converges with the matter of the immunity of judges.  The Portuguese 

Arbitration Law opted for the express provision of the two cases which may incur arbitrator’s 

liability, namely: 

Article 12 no. 6: “The arbitrator who accepted the charge, unjustifiably excused himself •

from the performance of his duties shall be liable for damages caused.” 

Article 43 no. 4: “Arbitrators who unjustifiably prevent the decision from being •

delivered within the prescribed period shall be liable for the damages caused.” 

At first sight, it is believed that the mere arbitrator’s fault may be enough.  However, as a 

general rule, the responsibility of the arbitrators is only the result of particularly serious 

situations, and fraud is often required.  Usually, however, it is the rules of the institutionalised 

arbitration centres themselves that serve as a reference to cases of immunity of arbitrators. 

Non-Portuguese nationals can, and indeed do, act as arbitrators in arbitrations seated in 

Portugal or where hearings are held in Portugal.  There are no specific immigration or other 

requirements. 

Interim relief 

The Interim Relief and preliminary orders are regulated in Chapter IV of the Portuguese 

Arbitration Law.  Article 20 determines that the arbitral tribunal has the legal power to issue 

interim measures, at the request of one of the parties, and hearing the opposing party.  The 

interim measures are temporary measures, decreed by sentence, through which the arbitral 

tribunal intimates or orders one party to:  

(a) maintain the current situation, or restore the ex-ante situation, while the dispute is 

ongoing; 

(b) not perform such acts that may cause prejudice to the arbitral process;   

(c) ensure the preservation of assets or rights concerning the arbitral award; and 

(d) preserve evidence which may be relevant to the outcome of the dispute. 

In the arbitral process, Portugal does not have specific precautionary measures, which are 

thus all unnamed. 
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Indeed, the Portuguese Arbitration Law precautionary measures coincide with those foreseen 

for Portuguese civil proceedings, between Articles 362 to 409 of the Portuguese Code of 

Civil Procedure, such as the enrolment of assets.  But these are not exhaustive because, in 

arbitration, what matters is to resolve the conflict as soon as possible and in the most effective 

manner, irrespective of the scope and nature of the measure. 

An interim measure required under Article 20 of the VAL can only be decreed if: 

there is a serious likelihood of the existence of the right claimed by the applicant and •

he can show sufficiently founded fear of his injury; and 

the damage resulting to the defendant from the order does not considerably exceed the •

damage that the applicant intends to avoid. 

Still in this matter, there are still two concrete situations that need to be distinguished: the 

decree of the injunction, and the execution of it. 

In fact, the arbitral tribunal may order the precautionary measures required and timely to 

the good outcome of the litigation.  However, certainly, due to lack of coercive powers of 

the arbitral tribunal, it cannot ensure the execution of the decreed measures.  Thus, the 

injunction can be decreed by the arbitral tribunal and be enforced through recourse to the 

state court in accordance with Articles 27 and 28 of the VAL. 

Despite the fact that the arbitral procedure is strictly based on the principle of adversarial 

proceedings, the truth is that reality does not apply to the interim measures, under penalty 

of losing its useful effect.  To solve this issue, the Law, inspired by the UNCITRAL Model 

Law in its 2006 version, in Article 17-B, solved the problem with “preliminary orders”, 

foreseen and regulated in Article 22. 

These measures, the specific regime of which is provided for in Article 23 of the VAL, allow 

the arbitral tribunal to take a decision on the conduct to be taken by one party, at the request 

of the other, without hearing the requested party. 

While both interim measures and preliminary orders are binding upon the parties, only the 

first may be enforced by state courts.   

Anti-suit injunctions are expressly forbidden by Article 5(4) of the VAL. 

Arbitration award 

The arbitrators judge the dispute under the law, unless the parties agree that they shall decide 

ex aequo et bono or as amiable compositeur (Article 39). 

In an arbitral proceeding with more than one arbitrator, any decision of the arbitral tribunal 

shall be taken by a majority of its members, excepting the cases in which is not possible to 

form a majority, in which case the decision is taken by the president of the court – Article 

40 no. 1. 

The requirements regarding the sentence are foreseen in Article 42 of the VAL, this being 

quite important, because non-fulfilment of the requirements may lead to the nullity of the 

sentence. 

Form of decision 

The sentence should be reduced to writing and signed by the arbitrator or arbitrators. 

Content of award 

The award must mention the date on which it was given and the place of arbitration •

(determined in accordance with Article 31 of the VAL). 
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The award must state the reasons upon which it is based, unless the parties agree to •

waive the reasoning or if the parties have reached an understanding – Article 41 of the 

VAL. 

The award must include in the judgment the apportionment by the parties of the costs •

directly resulting from the arbitration proceedings. 

The awards must be pronounced within the term of 12 months since the acceptance of the 

last arbitrator.  However, these deadlines can be freely extended by mutual agreement, or by 

court decision, once or twice, always for consecutive periods of 12 months, well-founded.  

Nevertheless, the parties may object to deadline extension. 

The arbitral award is always notified to the parties and a copy is always signed and sent to 

the parties by the arbitrator or arbitrators, producing the award’s effect on the date of its 

notification. 

Challenge of the arbitration award 

There is no specialist arbitration court for voluntary arbitration in Portugal.  State courts, in 

particular, Courts of Appeal – which are the default courts for assistance and control under 

the VAL – are familiar with the law and practice of international arbitration, generally 

applying the VAL in a predictable and consistent manner. 

As a rule, arbitral awards will only be subject to appeal if expressly foreseen by the parties; 

hence, the grounds on which an award may be appealed against before state courts will vary 

according to party specification.  In international arbitrations seated in Portugal, appeal will 

only be possible to another arbitral tribunal if the parties so have agreed and regulated its terms. 

Correction and clarification of the award 

Within 30 days of receiving notice of the award, any party may ask the arbitral tribunal to 

make an additional award concerning parts of the claim or claims submitted in the arbitral 

proceedings but omitted from the award.  Any additional award must be rendered within 30 

days of the request.  (Article 45, no. 5.) 

Challenge of the award 

According to Article 46 of the VAL, the challenge of an arbitration award may only take the 

form of an annulment request.  The challenge of the award must be submitted to the 

competent state court accompanied by the following elements: 

certified copy of the arbitral award; and •

translation of the award delivered in a foreign language (if applicable) to Portuguese. •

The Portuguese Arbitration Law, like the New York Convention, sets narrow grounds to set 

aside the award.  Indeed, the arbitral award can only be annulled by the competent state 

court if: 

A) the party making the request demonstrates that: 

I. one party to the arbitration agreement was affected by incapacity, or that the 

agreement is not valid under the law to which the parties have subjected it or even 

the terms of this law;  

II. some of the fundamental principles referred in the Article 30 (1) were infringed and 

it had a decisive influence on the resolution of the dispute;  

III. the composition of the arbitral tribunal or the arbitration proceedings were not in 

accordance with the agreement of the parties, unless this agreement conflicts with 
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a provision of this law from which the parties cannot derogate or, in the absence of 

such an agreement, which has not complied with this Law and, in any case, that this 

disagreement had a decisive influence on the resolution of the dispute;  

IV. the judgment has been given on a dispute not covered by the arbitration agreement 

or contains decisions that go beyond the arbitration agreement; 

V. the arbitral tribunal ordered a higher amount or a different object of the request, 

knew of issues that it should not have taken a decision on, or did not decide on 

questions that it had to consider;  

VI. the judgment was rendered in violation of the requirements established in Article 

42, no. 1 and no. 3; and 

VII.the judgment was notified to the parties after the maximum deadline for the effect 

fixed in accordance with Article 43; or 

B) the court finds that: 

I. the subject-matter of the dispute cannot be settled by arbitration under Portuguese 

law; or 

II. the content of the award offends the principles of the international public order of 

the Portuguese State. 

The annulment request may be filed only within 60 days of the date on which the party 

seeking such annulment has received the notification of the judgment or, if an application 

has been made in accordance with Article 45, from the date on which the arbitral tribunal 

rendered a decision on that request. 

In the process of annulment of an arbitration award or in other circumstances, with the 

exception of an appeal, the state court may not know the merits of the matter decided by the 

arbitral tribunal, and such questions must be referred to another arbitral tribunal for 

consideration – Article 46, no. 9 of the VAL. 

Enforcement of the arbitration award 

There is no specific trend of Portuguese courts regarding the enforcement of arbitral awards.  

But Portuguese courts are fairly knowledgeable on the matter and quite prone to enforce 

awards. 

Portuguese courts will reject recognition and enforcement of awards that have been set aside 

or suspended by the courts of the country in which the award was rendered, or under the 

law of such country. 

National awards 

According to Article 46 of the Portuguese Arbitration Law, it is possible to execute the 

sentence if the part that requests the execution of the award to the competent state court 

provides, with the enforcement request, the following documents: 

the original of the judgment or a certified copy thereof; and •

translation of the award into Portuguese, if it is written in a foreign language. •

In the case of a generic award of condemnation, their settlement is made in accordance with 

paragraph 6 of Article 716 of the Portuguese Code of Civil Procedure.  This liquidation may 

also be requested from the arbitral tribunal according to paragraph 5 of Article 45, in which 

case the arbitral tribunal, hearing the other party, and producing evidence, makes a 

complementary decision, judging equally within the limits proved. 
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It should be noted that an arbitral award, even if it has been the subject of an application for 

the annulment of a judgment, may be enforced.  However, the challenging party may request 

that the challenge have suspensive effect on the execution provided, for that purpose, it offers 

a bond within the period set by the court.  In this case, the provisions of Article 733 of the 

Portuguese Code of Civil Procedure apply. 

International awards 

As established in the New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards, Portugal recognises and enforces arbitration awards handed down in other 

Contracting States under the rules laid down in national law. 

Investment arbitration 

Portugal is party to several bilateral and multilateral treaties regarding the recognition and 

enforcement of arbitral awards.  The most important bilateral treaties include those between 

Portugal and Portuguese-speaking countries, such as Angola, Cape Verde, Guinea-Bissau, 

Mozambique and Sao Tome and Principe.  As for multilateral treaties, Portugal is a party to 

the Geneva Convention on the Execution of Foreign Arbitral Awards, the Washington 

Convention on the Settlement of Investment Disputes between States and Nationals of other 

States, and the Inter-American Convention on International Commercial Arbitration. 

Despite the fact that the legal arbitration framework is relatively recent in Portugal, it is 

curious that between 1851 and 1930, a number of disputes were recorded in a book by 

Francisco Castro Caldas, dating from 1935, of which Portugal was a part, 13 of which were 

international investment arbitrations, and where one of the parties was the State.  These 

arbitrations were related, namely, to compensate British and American “loyal subjects” for 

the termination of the concession of the railroad of Lourenço Marques to the border of the 

Transvaal, and for its appropriation by the Portuguese Kingdom. 

In the last 20 years, Portugal has ratified a vast range of Investment Protection Treaties 

(TIPs), which are integrators of arbitration clauses, and with a broad protection of 

investment. 

The ICSID Convention 

The Convention for the Resolution of Disputes stands among the various instruments that 

have focused on investment arbitration in recent decades, relating to investments between 

States and Nationals of other States, held in Washington, DC, in 1965, which established 

the International Center for the Settlement of Investment Disputes (ICSID), of which 

Portugal has been a member since 1984. 

Energy Charter Treaty 

The Energy Charter Treaty, also signed in Lisbon in 1994, is another multilateral treaty that 

covers rules about the resolution of disputes occurring specifically in the energy sector. 

In fact, from the late 1960s onwards, several States began to enunciate a program of bilateral 

treaties for the promotion and protection of investment (“Bilateral Investment Treaties” or 

“TBI”), mechanisms of the Washington Convention.  In recent decades, Portugal has been 

following, along with other countries of the European Union, ratifying and signing bilateral 

agreements and treaties. 

However, nowadays, investment arbitration has been expanding in Portugal, counting on 

the diligent performance of companies that are already aware of this reality and have started 

to adopt investment arbitration as a mean of settling disputes. 
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Third-party funding 

No regulation on third-party funding of arbitration exists in Portugal, but the market is still 

small if we compare it with countries like the United States and the United Kingdom.  

However, even though it is not yet fully developed in Portugal, third party funding continues 

to take strides in that direction.  Regulation could deal with issues like costs related to 

arbitration and the responsibility of the funder for such costs; the definition of third party 

funding; the relationship between the funders, the assisted parties and the parties’ counsel 

regarding attorney-client privilege, as well as the question of disclosure of the existence of 

a funding agreement and conflicts of interest. 

Given the high costs of some commercial claims and the need for small and medium-sized 

Portuguese companies to finance the pursuit of their claims, coupled with the increase in 

international arbitration and the steady economic growth in size and complexity of 

commercial transactions in Portugal, third-party funding is expected to feature increasingly 

in commercial and international disputes in Portugal. 

Given the fact that there is no regulation on third-party funding, it would seem prudent for 

arbitration agreements to include certain provisions to ensure less uncertainty in potential 

claims, and in particular: (1) the obligation to disclose the existence of funding agreements 

in the event of disputes, and the content to be disclosed; and (2) acknowledgement by the 

parties that, as a security measure to avoid a potential annulment of the award or refusal of 

its recognition and enforcement under the 1958 New York Convention, the funder’s eventual 

uplift should not comprise any recovery of costs or indemnity due to the prevailing party in 

the arbitration or litigation. 

If the practice of third party funding is to grow in Portugal, its use and practice must be 

tailored to the particularities of Portugal’s legal system, otherwise there is a risk of driving 

participants away instead of encouraging them to develop this industry.  
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